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SUNSHINE IN LITIGATION ACT OF 2008

THURSDAY, JULY 31, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:40 a.m., in
room 2237, Rayburn House Office Building, the Honorable Linda
Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Sanchez, Cannon, and Jordan.

Staff present: Matthew Wiener, Majority Counsel; Daniel Flores,
Minority Counsel; Andrés dJimenez, Majority Professional Staff
Member; and Megan Crowley, Minority Clerk.

Ms. SANCHEZ. This hearing of the Committee on the Judiciary,
Subcommittee on Commercial and Administrative Law will now
come to order.

I will now recognize myself for a short statement.

Serious concerns have been raised as to whether court secrecy or-
ders may endanger public safety and health. There are several ex-
amples of court secrecy orders that have concealed from the public
and governmental regulatory agencies information about dangerous
products and other potential harms.

None is more well known, perhaps, than the secrecy orders in-
volving Firestone tires. Defective Firestone tires resulted in more
than 250 deaths and many more serious injuries throughout the
1990’s. Although Firestone knew of the defects by the early 1990’s,
it concealed the information from the public by settling numerous
lawsuits under the cover of court secrecy orders. Those orders pro-
hibited plaintiffs from sharing information with the public about
the defects uncovered during litigation.

Not until 2000, when Firestone issued a recall, did the public fi-
nally learn of them. By then it was too late for those who were al-
ready victims and for their families. This is just one notable exam-
ple. We expect to hear about others during this morning’s testi-
mony.

The fundamental question before us is whether Congress should
leave the issue of court secrecy in the hands of Federal judges or,
instead, address the issue itself. Should we choose the latter, we
have H.R. 5884, the “Sunshine in Litigation Act of 2008.” H.R.
5884 mirrors a bill pending before the Senate that has been favor-
ably reported by a bipartisan majority of the Senate Committee on
the Judiciary.
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H.R. 5884 is modest in its scope. Its key provision would require
courts to do what some Federal judges already do: consider the
public’s interest in health and safety before entering certain con-
fidentiality orders that would conceal information from the public
uncovered during discovery.

H.R. 5884 would not prohibit a court from ordering the confiden-
tiality of discovery materials when confidentiality is due, such as
when protecting a trade secret, other proprietary commercial infor-
mation, or personal information of a private nature.

It would simply require a court, before entering a nondisclosure
order, to find that the asserted interest in confidentiality outweighs
the public interest in open access. And it would require that the
nondisclosure order be no broader than necessary to protect the
privacy interest that justifies its issuance.

To help us evaluate whether these and related restrictions on
court secrecy orders should be legislatively mandated, we will hear
from four witnesses. They are: Richard Meadow, a partner in the
Lanier Law firm in New York; Professor John Freeman, Distin-
guished Professor Emeritus of Law at the University of South
Carolina School of Law; the Honorable Mark Kravitz, a judge on
the United States District Court for the District of Connecticut,
who is testifying on behalf of the Judicial Conference of the United
States; and the Honorable Joseph Anderson, Jr., a judge on the
United States District Court for the District of South Carolina. Ac-
cordingly, I look forward to hearing today’s testimony from our wit-
nesses.

[The bill, H.R. 5884, follows:]



110t CONGRESS
200 H, R, 5884

To amend chapter 111 of title 28, United States Code, relating 1o profective
orders, sealing of cases, disclosures of discovery information in ecivil
actions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 23, 2008
Mr. WexXTRER (for himself and Mr. NADLER) introduced the following hill;
which was referred to the Committee on the Judiciary

A BILL

To amend chapter 111 of title 28, United States Code,
relating to protective orders, sealing of cases, disclosures

of discovery information in civil actions, and for other

purposes.
1 Be it enacted by the Senate and House of Representa-
2 tlives of the Uniled Stales of America in Congress assembled,
3 SECTION 1. SHORT TITLE.
4 This Act may be cited as the “Sunshine in Litigation
5 Act of 2008".



O 0 N N W R W N e

[ N G T N N N T NG S N R R T T O S S S Y
kR W NN = O DO Y R W= O

o
SEC. 2. RESTRICTIONS ON PROTECTIVE ORDERS AND SEAL-
ING OF CASES AND SETTLEMENTS.

(a) IN GENERAL.—Chapter 111 of title 28, United
States Code, is amended by adding at the end the fol-
lowing:

“$ 1660. Restrictions on protective orders and sealing
of cases and settlements

“(a)(1) A court shall not enter an order under rule
26(c) of the Federal Rules of Civil Procedure restricting
the disclosure of information obtained through discovery,
an order approving a settlement agreement that would re-
strict the disclosure of such information, or an order re-
stricting access to court records in a ¢ivil case unless the
court has made findings of fact that—

“(A) such order would not restrict the disclo-
sure of mformation which is relevant to the protec-
tion of public health or safety; or

“(B)(1) the public interest in the disclosure of
potential health or safety hazards is outweighed by
a gpeeific and substantial interest in maintaining the
confidentiality of the information or records in ques-
tion; and

““(i1) the requested protective order is no broad-
er than necessary to protect the privacy interest as-

serted.

+HR 5884 TH
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“(2) No order entered in accordance with paragraph
(1), other than an order approving a scttlement agree-
ment, shall continue in effect after the entry of final judg-
ment, unless at the time of, or after, such entry the court
makes a scparate finding of fact that the requirements
of paragraph (1) have been met.

“(3) The party who is the proponent for the entry
of an order, as provided under this section, shall have the
burden of proof in obtaining such an order.

“(4) This section shall apply even if an order under
paragraph (1) is requested

“(A) by motion pursuant to rule 26(c) of the

Federal Rules of Civil Procedure; or

“(B) by application pursuant to the stipulation
of the parties.

“(5)(A) The provisions of this section shall not con-
stitute grounds for the withholding of information in dis-
covery that is otherwise discoverable under rule 26 of the
Federal Rules of Ciivil Procedure.

“(B) No party shall request, as a condition for the
production of discovery, that another party stipulate to an
order that would violate this section.

“(b)(1) A court shall not approve or enforce any pro-
vigion of an agreement between or among parties to a civil

action, or approve or enforce an order subject to sub-

+HR 5884 TH
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section (a)(1), that prohibits or otherwise restricts a party
from disclosing any information relevant to such civil ae-
tion to any Federal or State agency with authority to en-
force laws regulating an activity relating to such informa-
tion.

“(2) Any such information disclosed to a Federal or
State agency shall be confidential to the extent provided
by law.

“(e)(1) Subject to paragraph (2), a court shall not
enforce any provision of a settlement agreement described
under subsection (a)(1) between or among parties that
prohibits 1 or more parties from—

“(A) disclosing that a settlement was reached
or the terms of such settlement, other than the
amount of money paid; or

“(B) discussing a case, or evidence produced in
the case, that involves matters related to public
health or safety.

“(2) Paragraph (1) does not apply if the court has
made findings of fact that the public interest 1n the disclo-
sure of potential health or safety hazards is outweighed
by a specific and substantial interest in maintaining the
confidentiality of the information.

“(d) When weighing the interest in maintaining con-

fidentiality under this section, there shall be a rebuttable

+HR 5884 TH
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presumption that the interest in protecting personally
identifiable information relating to financial, health or
other similar information of an individual outweighs the
public interest in disclosure.

“(c) Nothing in this seetion shall he construed to per-
mit, require, or authorize the disclosure of classified infor-
mation (as defined under section 1 of the Classified Infor-
mation Procedures Act (18 U.S.C. App.)).”.

(b) TECIINICAL AND CONFORMING AMENDMENT.—
The table of sections for chapter 111 of title 28, United
States Code, is amended hy adding after the item relating

to section 1659 the following:

“1660. Restrictions on protective orders and sealing of cases and settlements.”.
SEC. 3. EFFECTIVE DATE.
The amendments made by this Act shall—
(1) take effect 30 days after the date of enact-
ment of this Act; and
(2) apply only to orders entered in civil actions
or agreements entered into on or after such date.

O

+HR 5884 TH
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Ms. SANCHEZ. And at this time, I would now recognize my col-
league Mr. Cannon, the distinguished Ranking Member of the Sub-
committee, for his opening remarks.

Mr. CANNON. Thank you, Madam Chair.

Just as a matter of curiosity, which I should probably frame as
a parliamentary inquiry, I would think this normally would come
under the jurisdiction of the Intellectual Property and Courts Sub-
committee. Is there a reason why we are doing it here?

Ms. SANCHEZ. I would expect that, perhaps, for issues involving
trade secrets that might be the case. But we are talking about
issues of public health and welfare. So I believe the jurisdiction is
properly in this Subcommittee.

Mr. CANNON. As the Chair knows, I am always anxious to ex-
pand the jurisdiction of this Committee. And so I think we should
go forward. But my sense is that since we are dealing with the
rules, or the way we make the rules, that this probably would fit—
what we probably ought to do is get courts in this Committee, be-
cause IP has plenty of other things to do.

I want to thank the witnesses for their testimony today regard-
ing H.R. 5884, the “Sunshine in Litigation Act of 2008.” Oftentimes
we hold hearings on legislation in this Subcommittee which is sup-
ported or opposed by partisan groups on opposite sides of the issue.
That is not the case with the bill we are considering today.

Rather, the Sunshine in Litigation Act is opposed not just by
what would generally be perceived as conservative or pro-business
groups but by non-partisan groups such as the Judicial Conference
of the United States and the American Bar Association. The bill is
also opposed by the Department of Justice.

I ask unanimous consent that opposition letters from the Judicial
Conference, the ABA and the Department of Justice be entered into
the record.

Ms. SANCHEZ. Without objection, so ordered.

[The information referred to follows:]
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May 22, 2008
ROBERT L. HINKLE
. EVIDENCE RULES
Honorable Lamar Smith

Ranking Member

Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Representative Smith:

I write to advise you of the concerns of the Judicial Conference's Committee on
Rules of Practice and Procedure about the "Sunshine in Litigation Act of 2008" (H.R.
5884), which was introduced on April 23, 2008, and has been referred to the House
Judiciary Committee. The Committee on Rules of Practice and Procedure has carefully
and thoroughly studied the bill's proposed requirements for issuing discovery protective
orders under Rule 26(c) of the Federal Rules of Civil Procedure and for issuing orders
approving settlements with confidentiality provisions. As a result of this work, the Rules
Committee concluded that the legislation is not necessary to protect the public health and
safety and that the discovery protective order provision would make it more difficult to
protect important privacy interests and would make civil litigation more expensive, more
burdensome, and less accessible.

Discovery Protective Orders

H.R. 5884 would require a judge presiding over a case, who is asked to enter a
protective order governing discovery under Rule 26(c) of the Federal Rules of Civil
Procedure, to make findings of fact that the information obtained through discovery is not
relevant to the protection of public health or safety or, if it is relevant, that the public
interest in the disclosure of potential health or safety hazards is outweighed by the public
interest in maintaining the confidentiality of the information and that the protective order
requested is no broader than necessary to protect the privacy interest asserted.
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Bills that would regulate the issuance of protective orders in discovery under Rule
26(c), similar to H.R. 5884, have been introduced regularly since 1991. Under the Rules
Enabling Act, 28 U.S.C. § 2071-2077, the Rules Committee studied Rule 26(c) to inform
itself about the problems identified by these bills and to bring the strengths of the Rules
Enabling Act process to bear on the problems that might be found. Under that process,
the Rules Committee carefully examined and reexamined the issues, reviewed the
pertinent case law and legal literature, held public hearings, and initiated and evaluated
empirical research studies.

The Rules Committee consistently concluded that provisions affecting Rule 26(c),
similar to those sought in H.R. 5884, were not warranted and would adversely affect the
administration of justice. Based on lengthy and thorough examination of the issues, the
Committee concluded that: (1) the empirical evidence showed that discovery protective
orders did not create any significant problem of concealing information about safety or
health hazards from the public; (2) protective orders are important to litigants' privacy and
property interests; (3) discovery would become more burdensome and costly if parties
cannot rely on protective orders; (4) administering a rule that added conditions before any
discovery protective order could be entered would impose significant burdens on the
court system; and (5) such a rule would have limited impact because much information
gathered in discovery is not filed with the court and is not publicly available.

The Empirical Data Shows No Need for the Legislation

In the early 1990s, the Committee began studying pending bills requiring courts to
make particularized findings of fact that a discovery protective order would not restrict the
disclosure of information relevant to the protection of public health and safety. The study
raised significant issues about the potential for revealing confidential information that
could endanger privacy interests and increased litigation resulting from the parties'
objections to, and refusal to voluntarily comply with, the broad discovery requests that are
common in litigation. The Committee concluded that the issues merited further
consideration and that empirical information was necessary to understand whether there
was a need to regulate the issuance of discovery protective orders by changing Rule 26(c).

In 1994, the Rules Committee asked the Federal Judicial Center (FJC) to do an
empirical study on whether discovery protective orders were operating to keep from the
public information about public safety or health hazards. The FJC completed the study in
April 1996. It examined 38,179 civil cases filed in the District of Columbia, Eastern
District of Michigan, and Eastern District of Pennsylvania from 1990 to 1992. The FJC
study showed that discovery protective orders are requested in only about 6% of civil
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cases. Most of the requests are made by motion, which courts carefully review and deny
or modify a substantial proportion; about one-quarter of the requests are made by party
stipulations that courts usually accept.

The empirical study showed that discovery protective orders entered in most cases
do not impact public safety or health. In its study, the FIC randomly selected 398 cases
that had protective order activity. About half of the 398 cases involved a protective order
governing the return or destruction of discovery materials or imposing a discovery stay
pending some event or action. Only half of the 398 cases involved a protective order
restricting disclosure of discovery materials. Of the cases in which a protective order was
entered restricting access to discovery materials, a little more than 50% were civil rights
and contract cases and about 9% were personal injury cases. In the cases in which a
protective order is entered restricting parties from disclosing discovery material, most are
not personal injury cases in which public health and safety issues are most likely to arise.
The empirical data-showed no evidence that protective orders create any significant
problem of concealing information about public hazards.

Other Information Shows No Need for the Legislation

The Committee also studied the examples commonly cited as illustrations of the
need for legislation such as H.R. 5884. In these cases, information sufficient to protect
public health or safety was publicly available from other sources. The Committee
examined the case law to understand what courts are in fact doing when parties file
motions for protective orders in discovery. The case law showed that the courts review
such motions carefully and often deny or modify them to grant only the protection needed,
recognizing the importance of public access to court filings. The case law also shows that
courts often reexamine protective orders if intervenors or third parties raise concerns about
them.

The Committee also considered specific proposals to amend Rule 26(c), intended
to address the problems identified in H.R. 5884's predecessor bills. The Committee
published proposed amendments through the Rules Enabling Act process. Public
comment led to significant revisions, republication, and extensive public comment. At the
conclusion of this process, the Judicial Conference decided to return the proposals to the
Comumittee for further study. That study included the work described above.
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The Legislation Would Have Significant Negative Consequences

The Committee also carefully considered the impact of requiring findings of fact
before any discovery protective order could be issued. As noted, the empirical data
showed that about 50% of the cases in which discovery protective orders of the type
addressed in H.R. 5884 are sought involve contract claims and civil rights claims,
including employment discrimination. Many of these cases involve either protected
confidential information, such as trade secrets, or highly sensitive personal information. In
particular, civil rights and employment discrimination cases often involve personal
information not only about the plaintiff but also about other individuals who are not
parties, such as fellow employees. As a result, the parties in these categories of cases
frequently seek orders protecting confidential information and personal information
exchanged in discovery.

The risks to privacy are significantly greater today than when bills similar to
H.R. 5884 were first introduced, because of the computer. The federal courts will soon all
have electronic court filing systems, which permit public remote electronic access to court
filings. Electronic filing is an inevitable development in this computer age and is
providing beneficial increases in efficiency and in public access to court filings. But
remote public access to court filings makes it more difficult to protect confidential
information, such as competitors' trade secrets or individuals' sensitive private information.
New rules implementing the E-Government Act do not reduce the need for protective
orders to safeguard against dissemination of highly personal and sensitive information. If
particularized fact findings are required before a discovery protective order can issue,
parties in these cases will face a heavier litigation burden and some plaintiffs might
abandon their claims rather than risk public disclosure of highly personal or confidential
information.

Although few cases involve discovery into information relevant to public health or
safety hazards, H.R. 5884 would apply to all civil cases. In many cases, protective orders
are essential to effective discovery management. That importance has increased with the
explosive growth in electronically stored information. Even relatively small cases often
involve huge volumes of information. Requiring courts to review information — which can
often amount to thousands or even millions of pages — to make such determinations will
burden judges and further delay pretrial discovery. Parties often rely on the ability to
obtain protective orders in voluntarily producing information without the need for
extensive judicial supervision. If obtaining a protective order required item-by-item
judicial consideration to determine whether the information was relevant to the protection
of public health or safety, as contemplated under the bill, parties would be less likely to
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seek or rely on such orders and less willing to produce information voluntarily, leading to
discovery disputes. Requiring parties to litigate and courts to resolve such discovery
disputes would impose significant costs and burdens on the discovery process and cause
further delay. Such satellite disputes would increase the cost of litigation, lead to orders
refusing to permit discovery into some information now disclosed under protective orders,
add to the pressures that encourage litigants to pursue nonpublic means of dispute
resolution, and force some parties to abandon the litigation.

The Legislation Would Primarily Affect Information that is Not Publicly
Available Because it is Not Filed With the Court

Not only would the proposed legislation exact a heavy toll on litigants, lawyers, and
Jjudges, its potential benefit would be minimized by the general rule that what is produced
in discovery is not public information. The Supreme Court recognized this limit when it
noted in Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984), that discovery materials,
including "pretrial depositions and interrogatories are not public components of a civil
trial. Such proceedings were not open to the public at common law, ... and, in general,
they are conducted in private as a matter of modern practice.” Information produced in
discovery is not publicly available unless it is filed with the court. Information produced
in discovery is not filed with the court unless it is part of or attached to a motion or other
submission, such as a motion for summary judgment. Consequently, if discovery material
is in the parties' possession but not filed, it is not publicly available. The absence of a
protective order does not require that any party share the information with the public. The
proposed legislation would have little effect on public access to discovery materials not
filed with the court.

Conclusion

The Committee opposes the proposed legislation on discovery protective orders on
the ground that it is inconsistent with the Rules Enabling Act. The Committee's
substantive concerns with the proposed legislation result from the careful study conducted
through the lengthy and transparent process of the Rules Enabling Act. That study, which
spanned years and included research to gather and analyze empirical data, case law,
academic studies, and practice, led to the conclusion that no change to the present
protective-order practice is warranted and that the proposed legislation would make
discovery more expensive, more burdensome, and more time-consuming, and would
threaten important privacy interests.
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Confidentiality Provisions in Settlement Agreements

The Empirical Data Shows No Need for the Legislation

H.R. 5884 would also require a judge asked to issue an order approving a
settlement agreement to make findings of fact that such an order would not restrict the
disclosure of information relevant to the protection of public health or safety or, if it is
relevant, that the public interest in the disclosure of potential health or safety hazards is
outweighed by the public interest in maintaining the confidentiality of the information and
that the protective order requested is no broader than necessary to protect the privacy
interest asserted. In 2002, the Committee on Rules of Practice and Procedute asked the
Federal Judicial Center to collect and analyze data on the practice and frequency of
"sealing orders" that limit disclosure of settlement agreements filed in the federal courts.
The Committee asked for the study in response to proposed legislation that would regulate
confidentiality provisions in settlement agreements. H.R. 5884 contains a similar
provision. In April 2004, the FJC completed its comprehensive study surveying civil cases
terminated in 52 district courts during the two-year period ending December 31, 2002, In
those 52 districts, the FIC found a total of 1,270 cases out of 288,846 civil cases in which
a sealed settlement agreement was filed, about one in 227 cases (0.44%).

The FJC study then analyzed the 1,270 sealed-settlement cases to determine how
many involved public health or safety. The FJC coded the cases for the following
characteristics, which might implicate public health or safety: (1) environmental;

(2) product liability; (3) professional malpractice; (4) public-party defendant; (5) death or
very serious injury; and (6) sexual abuse. A total of 503 cases (0.18% of all cases) had
one or more of the public-interest characteristics. That number would be smaller still if
the 177 cases that were part of two consolidated MDL (multidistrict litigation) proceedings
were viewed as two cases because they were consolidated into two proceedings before two
judges for centralized management.

After reviewing the information from the 52 districts, the FIC concluded that there
were so few orders sealing settlement agreements because most settlement agreements are
neither filed with the court nor require court approval. Instead, most settlement
agreements are private contractual obligations.

The Committee was nonetheless concerned that even though the number of cases in
which courts sealed a settlement was small, those cases could involve significant public
hazards. A follow-up study was conducted to determine whether in these cases, there was
publicly available information about potential hazards contained in other records that were
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not sealed. The follow-up study showed that in the few cases involving a potential public
health or safety hazard and in which a settlement agreement was sealed, the complaint and
other documents remained in the court's file, fully accessible to the public. In these cases,
the complaints generally contained details about the basis for the suit, such as the defective
nature of a harmful product, the dangerous characteristics of a person, or the lasting effects
of a particular harmful event. Although the complaints varied in level of detail, all
identified the three most critical pieces of information regarding possible public health or
safety risks: (1) the risk itself; (2) the source of that risk; and (3) the harm that allegedly
ensued. The product-liability suit complaints, for example, specifically identified the
product at issue, described the accident or event, and described the harm or injury alleged
to have resulted. In many cases, the complaints went further and identified a particular
feature of the product that was defective, or described a particular way in which the
product failed. In the cases alleging harm caused by a specific person, such as civil rights
violations, sexual abuse, or negligence, the complaints consistently identified the alleged
wrongdoer and described in detail the causes and extent of the alleged injury. These
findings were consistent with the general conclusions of the FIC study that the complaints
filed in lawsuits provided the public with "access to information about the alleged
wrongdoers and wrongdoings."

The Legislation is Unlikely to be Effective

The FIC study shows that only a small fraction of the agreements that settle federal-
court actions are filed in the court. Most settlement agreements remain private contracts
between the parties. On the few occasions when parties do file a settlement agreement
with the court, it is to make the settlement agreement part of the judgment to ensure
continuing federal jurisdiction, not to secure court approval of the settiement. Such
agreements would not be affected by prohibitions, like those in H.R. 5884, prohibiting a
court from entering an order "approving a settiement agreement that would restrict
disclosure” of its contents.

Conclusion

Based on the relatively small number of cases involving a sealed settlement
agreement and the availability of other sources — including the complaint — to inform the
public of potential hazards in cases involving a sealed settlement agreement, the
Committee concluded that it was not necessary to enact a rule or a statute restricting
confidentiality provisions in settlement agreements.
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Summary

For these reasons, the Committee on Rules of Practice and Procedure has strong
concerns about the discovery protective order and settlement order provisions of H.R.
5884 that you and the Judiciary Committee are urged to consider. I thank you for your
consideration and look forward to continuing to work together to ensure that our civil
Jjustice system is just and fair.

Sincerely,

KW, 77

Lee H. Rosenthal

United States District Judge

Chair, Committee on Rules of Practice
and Procedure

cc:  Members, House Committee on the Judiciary
Identical letter sent to: Honorable John Conyers, Jr.

Honorable Howard Berman
Honorable Howard Coble
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retreat from the balanced and inclusive process established by Congress when it adopted the
Rules Enabling Act.

In the Rules Enabling Act, 28 U.S.C. §§ 2071-77, Congress prescribed the appropriate procedure
for the formulation and adoption of rules of evidence, practice and procedure for the federal
courts. This well-settled, congressionally specified procedure contemplates that evidentiary and
procedural rules will in the first instance be considered and drafted by committees of the United
States Judicial Conference, will thereafter be subject to thorough public comment and
reconsideration, and will then be submitted to the United States Supreme Court for consideration
and promulgation. Finally, the proposed rules are transmitted to Congress, which retains the
ultimate power to veto any rule before it takes effect.

This time-proven process proceeds from separation-of-powers concerns and is driven by the
practical recognition that, among other things:

L. rules of evidence and procedure are inherently a matter of both intimate concern
and intimate familiarity and expertise of the judiciary, which must apply them on
a daily basis;

2. each rule forms just one part of a complicated. interlocking whole, rendering due
deliberation and public comment essential to avoid unintended consequences; and

3. the Judicial Conference is in a unique position to draft rules with care in a setting
isolated from pressures that may interfere with painstaking consideration and due
deliberation.

H.R. 5884 would depart from this balanced and inclusive process established by Congress when
it adopted the Rules Enabling Act. The ABA believes that congressional failure to follow the
processes in the Rules Enabling Act would frustrate the purpose of the Act and potentially harm
the effective functioning of the judicial system.

The ABA also has adopted policy regarding secrecy and coercive agreements but that policy is
directed to the courts and not to the Congress. Regarding these agreements, the ABA
recommends the following:

1. Where information obtained under secrecy agreements (a) indicates risk of hazards to
other persons, or (b) reveals evidence relevant to claims based on such hazards, courts should
ordinarily permit disclosure of such information, after hearing, to other plaintiffs or to
government agencies who agree to be bound by appropriate agreements or court orders to protect
the confidentiality of trade secrets and sensitive proprietary information;
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2. No protective order should contain any provision that requires an attorney for a
plaintiff in a tort action to destroy information or records furnished pursuant to such order,
including the attorney's notes and other work product, unless the attorney for a plaintiff refuses
to agree to be bound by the order after the case has been concluded. An attorney for plaintiff
should only be required to return copies of documents obtained from the defendant on condition
that defendant agrees not to destroy any such documents so that they will be available, under
appropriate circumstances, to government agencies or to other litigants in future cases; and

3. Any provision in a settlement or other agreement that prohibits an attorney from
representing any other claimant in a similar action against the defendant should be void and of no
effect. An attorney should not be permitted to sign such an agreement or request another attorney
to do so.

Following adoption of this ABA policy, the Committee on Rules of Practice and Procedure and
the Advisory Committee on Civil Rules of the Judicial Conference explored at length the need
for changes in Rule 26(c) similar to the proposed changes in legislation such as H.R. 5884.
These committees of the Judicial Conference concluded that such changes are not warranted.
This would suggest that legislative action may be unnecessary and would undermine the federal
courts’ rules-development process.

We respectfully request that you include this letter in the record of your July 31 hearings.

Sincerely,

Thomas M. Susman

cc. The Honorable Chris Cannon, Ranking Member
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

February 26, 2008

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Serate
Washington, D.C. 20510

Dear Mr. Chairman:

The Department of Justice (DOJ) has reviewed S. 2449, the “Sunshine in Litigation Act
of 2007.” As a threshold matter, the Department does not believe that legislation of this kind is
necessary. District court judges and magistrate judges routinely handle requests for the entry of
protective orders, and the Department is not aware of any serious or widespread problem in the
exercise of the district courts' authority to apply Rule 26(c) or maintain oversight of protective
orders. Confidentiality issues are necessarily case-specific, and the individual judge assigned to
the case is best suited to determine the propricty of maintaining the confidentiality of information
disclosed by or to the parties, the conditions of nondisclosure, and the duration of any such
protections. Moreover, the bill is inconsistent with recent amendments to the Federal Rules of
Civil Procedure for protecting privileged information during electronic discovery.

‘We have the following concerns with S. 2449, in its current form:

General Comments
1. S. 2449 does not recognize important traditional uses of protective orders and agreements

such as for protecting setilement negotiation exchanges, trade secrets, sensitive and classified
information coneerning natienal security, and privileged material including material subject to
the attorney-client, law enforcement and deliberative process privileges. See Rule 26(c) of
Federal Rules of Civil Procedure (“good cause” provision for issuing protective orders); Pansy v.
Borough of Stroudsburg, 23 F.3d 772 (3rd Cir. 1994) (adopting “good cause” requirement for
issuing confidentiality orders); see also, testimony on Deputy Assistant Attorney General Carl J.
Nichols, Senate Judiciary Committee, 13 February 2008 (concerning the use of protective orders
in State Secrets cases). The bill would adversely affect DOJ's ability to resolve its cases as they
commonly involve protection of public health or safety and some use protective or confidentiality
orders for encouraging settiement negotiation exchanges and/or protecting trade secrets or
national security. Rather than painting with a broad brush, Congress could amend its statutory
language for existing federal causes of action to address any particular concerns in a more
targeted fashion.
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2. S. 2449 would displace the Federal Civil Rules of Procedure without amending them or
undergoing the extensive legal review of the normal rules enabling process. By greatly limiting
protective orders and agreements, the bill is out-of-sync with the 2006 electronic discovery
amendments to the Federal Civil Rules of Procedure and proposed Rule 502 of Federal Rules of
Evidence (see S. 2450). All these recent rule changes and proposals explicitly encourage
confidentiality agreements and orders to gnard against the real risks of inadvertent disclosure of
privileged information during discovery in the computer age.

3. As currently drafted, section 2 of the bill would prohibit a court from entering a
protective order for information obtained in civil discovery, unless the court found that the order
would not restrict disclosure of “information relevant to the protection of public safety or health.”
Alternatively, the court could enter a protective order if it found that the public interest in
disclosure of potential health and safety hazards is clearly outweighed by a specific and
substantial interest in maintaining confidentiality and that the order is “no broader than necessary
to protect the privacy interest asserted.” In keeping with comments we raised when Congress
debated similar legislation in the mid- 1990s, we recommend amending this second “exception,”
so that it would explicitly recognize interests in protecting “privacy, property, or other interests.”

Although we do not think the bill is unconstitutional, it could mvite potential takings
claims. The Supreme Court in Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002-04 (1984),
recognized trade secrets as a species of property protected by the Fifth Amendment’s Taking
Clause. U.S. Const. amend. V. Because disclosure of vital business information or a trade secret
may in some circumstances lead to a competitive disadvantage, litigants may claim that the
disclosures contemplated by section 2 amount to court-approved takings of property for public
use, See Note, Trade Secrets in Discovery: From First Amendment Disclosure to Fifth
Amendment Protection, 104 Harv. L. Rev. 1330, 1336 (1991) (arguing that courts are widely
considered state actors for purposes of constitutional analysis and that the Supreme Court has
held that the taking clause prohibited the Illinois judiciary from awarding one dollar as
compensation for a right that was clearly worth more, Chicage, B. & Q.R.R. v. City of Chicago,
166 U.S. 226, 233-35 (1897)), cited in Arthur R, Miller, Confidentiality. Protective Orders, and
Public Access to the Courts, 105 Harv. L. Rev. 427, 468 n.205 (1991), Monsanto, 467 at 1014-16
(conceivable public character constitutes public use; Congress determines mechanism).
Accordingly, to guard against possible litigation risks, we suggest amending section 2 of the bill
to make clear that courts may grant protective orders to protect proprietary interests.

4. A primary cencern (s that this bill calls for the district court to make specific factual
findings both prior to entering a protective order and prior to continuing the protective order
post-litigation. It thus infringes on judicial discretion and raises the likelihood of backlog and
delay because of additional procedural requirements, without being based upon any finding that
the courts are abusing their discretion to enter protective orders under the current system. Such
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court management issues are preferably handled through the Federal Rules revisions process,
rather than through legislation.

5. The bill provides that a confidentiality agreement cannot restrict disclosure of information
to a Federal or state agency with law enforcement authority. There may be situations in which 2
Federal agency entets into such an agreement and legitimately may wish to preclude access to the
information by a state agency. (However as a general rule, we typically include language in our
confidentiality agreements that we have the right to share information with state or federal law
enforcement authorities.)

6. The terins “public health or safety” and “potential health or safety hazards™ used
throughout the bill are not defined, which could lead to substantial uncertainty and litigation over
the scope of the bill. Moreover, the two terms seem to be used interchangeably. If the same
meaning is intended, then the same language should be used. If not, the difference in meanings
should be explained in the bill.

7. Agencies of the Federal Government which are involved in civil litigation currently
request “Privacy Act protective orders™ on a regular basis to allow the agency to disclose in
discovery information which is protected from disclosure under the Privacy Act.

In a 1992 views letter on an earlier version of $.2449, DOJ raised many of the above
concerns and urged that the Government be excepted from the bill if it goes forward. This
approach would be an improvement, particularly since the Government is already subject to the
Freedom of Information Act and its settlements are generally public. However, there would still
remain a risk of a compensable taking by the government such as for forced disclosure of a trade
secret in private litigation (e.g., bill section 1660(a)(5)(A)). We note that a “Sunshine in
Litigation” statute passed by the Florida tegislature has a partial exemption for trade secrets. See
section 69.081(5), F.8. (exemption for “trade secrets ... which are not pertinent to public
hazards’).

Technical Comments

1. Section 1660(a)(2) - These prohibitions would apply to all protective orders in all cases.
As aresult, courts in every case may be required to conduct a potentially time-consuming in
camera review on all such requested orders, notwithstanding agreement by the parties. The
requirement would add to the burden, length and time demands of litigation.

It is also unciear if this provision {(and others in the bill) are intended to allow non-parties
to argue that they have standing to intervene and challenge rulings. This could easily lead to
increased litigation by potential intervenors over matters that are peripheral to the central dispute
between the parties.
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2. Section 1660(a)(2) - This provision on automatic terrination of a protective order at the
end of a case is confusing and would disrupt settled expectations of the conduct of cases
including appeals. The finding to support continuation of the protective order would have to be
included as a part of a final judgment or a post-judgment ruling. It would be unclear whether the
protective order would remain in effect pending a request for a post-judgment ruling or appeal.

3. Section 1660(2)(5)(A} - see discussion above about takings tisk of forced release of trade
secret information. :

4. Section 1660(2)(5)(B) - This provision barring a party from requesting a stipulated order
would put a party in an impossible situation. A party would not know in advance whether its
requested order would “violate this section,” since the section allows the court to rule whether to
issue the order. Would a ruling not to issue the order mean that the atiorney is retroactively in
violation of this bar? The aitorney would have a Hobson's choice: request a stipulated order

and risk someone arguing that the order is barred, or not request the order and risk violating
ethical obligations to zealously represent the client.

5. Section 1660(c) -- The provision would seem to rewrite the law of contracts, which is a
body of state law that usually allows parties to choose the terms of contract. Here, federal law
would in effect require that at least certain forms of contracts - setflement agreements - be public.
A party would not know whether a court would later find a confidentiality provision enforceable
by a court after balancing under seetion 1660(c)(2). If the contract or settlement agreement did
not allow for severability of the confidentiality provision, then the contract or agreement as a
whole could be void or voidable. Moreover, for a party with trade secrets, presurnably the party
would later have to prove its basis for those trade secrets. It would be hard for such a party to
plan whether the federal courts would be available to protect trade secrets. Finally, the definition
of a “settlement agreement” is not clear, particularly as persons may settle potential claims as
part of broader contract negotiations (not tied to any particular case). For all these reasons,
federal courts might be seen as unavailable to resolve disputes,

6. Section 1660(c)(1)(A) - It is unclear whether the scope of this provision is limited to
"matters related to public health or safety” (see 1660(c)(1)(B))?

7. Section 3 of S. 2449 states that the Act applies “only to orders entered in civil actions or
agreements entered into on or after such date.” Does this mean that the Act applies to all
settlement agreements in all civil cases, even those not filed and entered in a court case?

This seems somewhat inconsistent with section 1660(c)(1) which talks of cases between parties
approved or enforced by a court.

Thank you for the consideration of our views. If we can be of further assistance on this
legislation, please do not hesitate to contact this office. The Office of Management and Budget
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has advised us that there is no objection to this letter from the perspective of the Administration’s
program.

Sincerely,

Brian A. Benczkowski

Principal Deputy Assistant Attorney General
Attachment

cc:  The Honorable Arlen Specter
Ranking Member

The Honorable Jeff Sessions
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Chairman Leahy, Ranking Member Specter, Members of the Committee, thank you for
the opportunity to appear before you to address the important subject of today’s hearing, the state
secrets privilege. Since March 2005, T have served as a Deputy Assistant Attorney General in
the Civil Division in the Department of Justice. In that capacity I both have been involved in the
decisionmaking process regarding whether and when the Executive Branch will assert the state
secrets privilege in civil litigation, and have gained an appreciation for the important role that the
privilege plays in preventing the disclosure of national security informatien,

I would like to address two separate but related points in my testimony.

First, the state secrets privilege serves a vital function by ensuring that private litigants
cannot use litigation to force the disclosure of information that, if made public, would directly
harm the national security of the United States. The privilege has a longstanding history and has
been invoked, during periods of both conflict and peace, to protect such information. But the
role of the state secrets privilege is particularly important when, as now, our Nation is engaged in

a conflict with a terrorist enemy in which intelligence is absolutely vital to protecting the

-1-
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homeland. The privilege is thus firmly rooted in the constitutional authorities and obligations
assigned to the President under Article IT to protect the national security of the United States.

Second, accountability is preserved by a number of procedural and substantive
requirements that must be satisfied before a court may accept an assertion of the state secrets
privilege. These protections ensure that the privilege is asserted by the Executive Branch, and
accepted by the courts, oniy in the most appropriate cases.

L The State Secrets Privilege Plays a Critical Role in Preventing the Disclosure of
National Security Information.

Any discussion of the state secrets privilege must begin with the vital role it plays in
protecting the national security. The state secrets privilege permits the United States to ensure
that civil litigation does not result in the disclosure of information related to the national security
that, if made public, would cause serious harm to the United States. As the Supreme Court held
in United States v. Reynolds, 345 U.S. 1, 10 (1953), such information should be protected from
disclosure when there is a “danger that compulsion of the evidence will expose military matters
which, in the interest of national security, should not be divulged.” The Supreme Court
recognized the imperative of protecting such information when it further held that even where a
litigant has a strong need for that information, the privilege is absolute: “Where there is a strong
showing of necessity, the claim of privilege should not be lightly accepted, but even the most
compelling necessity cannot overcome the claim of privilege if the court is ultimately satisfied
that military secrets ave at stake.” Id. (emphasis added). As the Court of Appeals for the Fifth
Circuit has noted, the “greater public good — ultimately the less barsh remedy — ” is to protect the
information from disclosure, ¢ven where the result might be dismissal of the lawsuit, Bareford

v. General Dynamics Corp., 973 F.2d 1138, 1144 (5th Cir. 1992).

2
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The state secrets privilege thus plays a critical role, even in peacetime. But the privilege
is particularly impertant during times, such as the present, when our Nation is engaged in a
conflict with an enemy that seeks to attack the homeland. We remain locked in a struggle with al
Qaeda, a terrorist enemy that does not acknowledge or comply with basic norms of warfare; that
seeks 10 operate by stealth and secrecy, using the apenness of our society against us; and that
intends to inflict indiscriminate, mass casualties in the civilian population of the United States.
In these circumstances, litigation may risk disclosing to al Qaeda or other adversaries details
regarding our intelligence capabilities and operations, our sources and methods of foreign
intelligence gathering, and other important and sensitive activities that we are presently
undertaking in our conflict. The state secrets privilege ensures that critical national security
efforts are not weakened or endangered through the forced disclosure of highly sensitive
information.

The state secrets privilege is rooted in the constitutional authorities and obligations
assigned to the President under Article Il as Commander in Chief and representative of the
Nation in the realm of foreign affairs. It is well established that the President is constituticnally
charged with protecting information refating to the national security. As the Supreme Court has
stated, “[t]he authority to protect such information falls on the President as head of the Executive
Branch and as Commander in Chief.” Department of the Navv v. Egon, 484 U.S. 518, 527
(1988).

The state secrets privilege is not, therefore, a mere “common law” privilege. Instead, as
the courts have long recognized, the privilege has a firm foundation in the Constitution. Any

doubt that the privilege is rooted in the Constitution was dispelled in United States v. Nixon, 418
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U.S. 683 (1974), in which the Supreme Court explained that, to the extent a claim of privilege
“relates to the effective discharge of the President’s powers, it is constitutionally based.” Id. at
711. The Court then went on 1o expressly recognize that a “claim of privilege on the ground that
[information constitutes] military or diplomatic secrets™ — that is, the state secrets privilege —
necessarily involves “areas of Art. II duties™ assigned to the President. /d. at 710. The lower
courts have reaffirmed this conclusion. See, e.g., El-Masri v. United States, 479 F.3d 296,
303-04 (4th Cir.), cert. denied, 128 S.Ct. 373 (2007) (holding that the state secrets privilege “has
a firm foundation in the Constitution™). As the D.C. Circuit has noted, the state secrets privilege
“must head the list” of “the various privileges recognized in our courts.” Halkin v. Helms, 398
F.2d 1, 7(D.C. Cir. 1978).

Before I turn to the second subject of my testimony, I would like fo take an opportunity
to discuss an issue arising out of Reyrolds itself. Some have claimed that a review of
declassified information in Reynolds demonstrates that the United States’ assertion of the state
secrets privilege in that case was somehow improper. Not only is that claim incorrect, but it has
been rejected by two federal courts. In Herring v. United States, 2004 WL 2040272 (E.D. Pa.
2004), living heirs to those killed in the air crash at issue in Reynolds filed suit to set aside a
settlement agreement, alleging that the United States’ state secrets privilege assertion in
Reynolds was fraudulent. After again reviewing the matter in 2004, Judge Davis held that the
Air Force had not “misrepresent[ed] the truth or commit[ted] a fraud on the court” in Reynolds.
;S‘ee Herring, 2004 W1 2040272, at *5; see also id. at *6. Judge Davis reached this conclusion
after analyzing precisely why disclosure of the information contained in an accident report of the

crash would have caused harm to national security by revealing flaws in the B-29 aircraft. See

4-
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id. at 9. As Judge Davis found, “[d]etails of flight mechanics, B-29 glitches, and technical
remedies in the hands of the wrong party could surely compromise national security,” and thus
“may have been of great moment to sophisticated intelligence analysts and Soviet engineers
alike.” Id. The Court of Appeals for the Third Circuit, reviewing the matter de novo,
unanimously affirmed Judge Davis’s decision. See Herring v. United Staies, 424 F.3d 384 (3rd
Cir. 2003), cert. denied, 547 U.8. 1123 (2006).

II. Various Procedural and Substantive Requirements Ensure that the Privilege I's
Invoked and Accepted Only in the Most Appropriate Cases.

Any discussion of the state secrets privilege should also recognize the significant
procedural and substantive requirements for asserting the privilege. Several of these
requirements are set forth in the Supreme Court’s decision in Reynolds, and ensure that the
privilege is invoked and accepted only in appropriate cases. This careful process ensures — and
my experience confirms — that the privilege is not, in the words of the Supreme Court, “lightly
invoked.” 354 U.8. at 7.

Starting with the procedural protections, Reynolds enumerates three basic but important
requirements. First, the privilege can be invoked only by the United States (that is, it cannet be
inveked by a private litigant), and only through a “formal claim of privilege.” Reynolds, 345
U.S. at 7-8. Second, the privilege cannot be invoked by a low-level government official, but
instead must be “lodged by the head of the department which has control ever the matter” - in
other words, only an agency head may assert the privilege. /d. at 8. Third, that official must
give “actual personal consideration” to the matter before asserting the privilege. Id. Separate
from these imponant. requirements, because the state secrets privilege is asserted in litigation, the

Department of Justice, as the agency charged with conducting litigation invelving the United

5
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States, 28 U.S.C. §§ 516 & 519, must also agree that asserting the privilege in a particular
situation is appropriate. Only if there is a “reasonable danger” that disclosure of the privilege
will cause harm to the national security, see Reynolds at 10, will the privilege be asserted.

In practice, satisfying these requirements typically involves many layers of substantive
review and protection. The agency with control over the information at issue reviews the
information internally to determine if a privilege assertion is necessary and appropriate. That
process typically involves considerable review by agency counsel and officials. Once that
review is completed, the agency head - such as the Director of National Intelligence or the
Attorney General — must personally satisfy himself or herself that the privilege should be
asserted.

An important part of that process is the agency head’s personal review of various
materials, including the declaration (or declarations) that he or she must sign in order to assert
the privilege. The point of such declarations is to formally inveke the privilege and to explain to
the court the factual basis supporting the privilege, If the head of the department conchudes that
the privilege is warranted, the official formaily invokes the privilege by signing the declarations,
which are then made available to the court along with any supporting declarations. By signing
the declarations, the department head and any supporting official attest, under penalty of pegjury,

to the truthfulness of their statements and to their personal attention to the matter.

Orce the privilege is asserted, it is up to the court to decide whether, based on its review
of the unclassified and classified materials that have been made available to it, the assertion
should be upheld. It is well established that the court, in reviewing the privilege assertion, must

accord the "utmost deference” to the privilege assertion and to the national security judgments of
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the Executive Branch, Kasza v. Browner, 133 F.3d 1159, 1166 (Sth Cir. 1998); see aiso
Al-Haramain Islamic Foundation, Inc. v. Bush, 507 F.3d 1190, 1203 (9th Cir. 2007) (reaffirming
“the need to defer to the Executive on matters of foreign policy and national security” and
concluding that the court “surely cannot legitimately find [itself] second guessing the Executive
in this arena™). Still, notwithstanding this deferential standard of review, “[t]he court itself must
determine whether the circumstances are appropriate for the claim of privilege.” Reynolds, 345
U.S. at 8. In other words, it is for the court to determine, after applying the appropriate level of
deference, whether the Executive Branch has adequately demonstrated that there is a reasonable
danger that disclosure of the information would harm the national security. This review serves
as an important check in the state secrets process.

In making its determination, moreover, a court often reviews not just the public
declarations of the Executive officials explaining the basis for the privilege, but also classified
declarations providing further detail for the court’s in camera, ex parie review. One
misperception about the state secrets privilege is that the underlying classified information at
issue is not shared with the courts, and that the courts instead are simply asked to dismiss cases
based on trust and non-specific claims of national security. Instead, in every case of which { am
aware, out of respect for the Judiciary’s role the Executive Branch has made available to the
courts both unclassified and classified declarations that justify, often in considerable detail, the
bases for the privilege assertions. By way of example, the Court of Appeals for the Ninth Circuit
recently noted in upholding the government’s assertion of the state secrets privilege that the
panel had:

spent considerable time examining the government’s declarations (both those
publicly filed and filed under seal). We are satisfied that the basis for the

7-
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privilege is exceptionally well documented. Detailed statements [in the

government’s classified filings] underscore that disclosure of information

concerning the Sealed Document and the means, sources and methods of

intelligence gathering in the context of this case would undermine the

government s intelligence capabilities and compromise national security.

Al-Haramain Islamic Foundation, Inc. v. Bush, 507 F.3d 1190, 1204 (9th Cir. 2007) (emphasis
added); see also id. (“We take very seriously our obligation to review the documents with a very
careful, indeed a skeptical eye, and not to accept at face value the government’s claim or
justification of privilege. Simply saying ‘military secret,’ ‘national security,’ or ‘terrorist threat”
or invoking an ethereal fear that disclosure will threaten our nation is insufficient to support the
privilege. Sufficient detail must be — and kas been — provided for us to make a meaningful
examination.”) (emphasis added).

Finally, I should also address the common misperception that the Executive Branch
always secks dismissal in each case in which it has asserted the state secrets privilege, and that
the courts must dismiss each case in which the privilege has been asserted. That is incorrect.
Instead, once a court has concluded that the privilege has been properly asserted, the privileged
information is removed from the case, and the court must then decide whether, and how, the case
can proceed without that information. To be sure, the result is that some cases must be dismissed
because there is no way to proceed without the information. But in other cases, the privileged
information is peripheral and the case can proceed without it. By way of example, in BCG v.
Guerrieri, et al., No. 2004CV395 (Weld Cty., Colo. 19th Dist. Ct.), a real estate and contract
dispute between private parties, the United States asserted the state secrets privilege over certain
information and moved for a protective order precluding disclosure of that information, but did

not seek dismissal of the action.

_8-
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Thank you, Mr. Chairman, for the opportunity to address the Committee. I would be

happy to address any questions that the Members may have.



35

Mr. CANNON. And why are these groups opposed to 58847

First, they are opposed that the bill circumvents the regular
order for promulgating changes to the Federal Rules of Civil Proce-
dure established in the Rules Enabling Act. The Rules Enabling
Act was passed by Congress so that before a Federal rule is adopt-
ed or modified, it is thoroughly vetted and studied by the Judicial
Conference, the public, and the Supreme Court before being pre-
sented to Congress.

There is no reason to abandon that process for the rules changes
proposed in H.R. 5884.

Second, they are opposed because the bill is not only unnecessary
but would increase the burden and cost of litigation. This bill is un-
necessary because discovery protective orders are rare. An exten-
sive empirical study conducted by the Judicial Conference revealed
that in the Federal judicial districts surveyed, protective orders
were requested in only 6 percent of all civil cases.

This bill will increase the burden and cost of litigation because
if confidentiality and privacy are not protected, litigants will be
forced to oppose any document request that an opposing party
makes for information which may be sensitive or confidential.

It will also force judges to make findings of fact every time a pro-
tective order is requested. As Judge Kravitz wrote in his testimony,
requiring courts to review discovery information to make public
health and safety determinations in every request for a protective
order, no matter how irrelevant to public health or safety, will bur-
den judges and further delay pretrial discovery—which already, by
the way, takes way too long. I think we have a consensus on that.

For these reasons, the Judicial Conference has consistently con-
cluded that provisions affecting Rule 26(c)—similar to those sought
in H.R. 56884—were not warranted and would adversely affect the
administration of justice.

In short, this bill is a bad idea, and it is a bad idea made worse
by skipping the process that Congress set forth in the Rules Ena-
bling Act. Hopefully, after this hearing we can lay this bill to rest.

Madam Chair, the size of this panel did not allow us to call some
additional witnesses to testify in person. However, these witnesses
have graciously provided us with their written views on the bill. I
ask unanimous consent that written views of Professor Arthur Mil-
ler, a professor at New York University School of Law and one of
the foremost experts on this area of the law, be entered into the
record.

Ms. SANCHEz. Without objection, so ordered.

[The information referred to follows:]
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reviewed many state legislative proposals and court rule amendments, and have testified
numerous times on this issue before the federal rulemakers as well as the United States
Senate and House of Representatives. The first time 1 submitted a statement to the Senate on
this subject was at a hearing of the Subcommittee on Courts of the Senate Judiciary
Committee in 1990. °

My views on the subject are even stronger today, reinforced by dramatic changes in the
litigation landscape: | continue to believe that the current system under the Rules of Civil
Procedure that empowers the federal courts with balanced discretion to protect litigants’
privacy, property, and confidentiality in appropriate cases works well and does not need to be
changed. And, the massive expansion of discovery in today’s electronic world magnifies the
need for broad judicial discretion to protect all litigants® privacy and property rights.

The extreme restrictions on protective and sealing orders and the ability of the parties to
assure confidentiality in civil litigation proposed in all prior bills on this subject are, in my
view, unnecessary and ill advised. Indeed, as time has passed judges have become more
knowledgeable and sensitive to the balancing of interests that protects the rights of both sides
in this debate and any legislation mandating more restrictive procedures has become even
less advisable.

As | wrote in the Harvard Law Review article cited in footnote 1, such restrictive legislation
is “ill advised” because:

(1) such “restrictions run counter to important procedural trends designed to
enhance judicial power to control discovery, improve efficiency, and promote
settlement in the hope of reducing cost and delay™; (2) “proponents of the
reforms have not demonstrated any clear need for constricting judicial
discretion”; and (3) “constricting discretion would impair the fairness and
efficiency of the existing system and would unduly impinge upon litigants’
rights to maintain their privacy, to protect valuable property interests, and to
resolve their legal disputes freely with minimal intrusion from outside forces.”
105 Harv. L. Rev. at 432,

These are some of the reasons why over forty state legislatures and rulemaking bodies, the
Congress, and the Judicial Conference of the United States have refused to enact such
extreme restrictions on the discretion of judges to protect confidentiality in the courts.

Indeed, the more time that passes, the more secure I am in the knowledge that the use of

protective and sealing orders and extra-judicial confidentiality agreements agreed to among
the litigants is not prone to the serious abuses that the proponents of various forms of
restrictive legislation suggest. At the same time, as a student of the courts and an active

* See Statement of Professor Arthur R. Miller, Before Subcommittee on Courts of the Senate Judiciary
Committee, Privacy, Secrecy, and the Public Interest. May 17, 1990.
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practitioner for more than fifty years, 1 have no doubt that an assurance of confidentiality
often is the essential ingredient that starts the information exchange flowing among the
parties during discovery. That, in turn, facilitates the truth-seeking goals of the adversary
process and the resolution of cases on their merits. Similarly, it ensures production of the
materials that persuade parties to settle and comforts litigants that the price of peace was fair.

Confidentiality Is Necessary To the Efficient Functioning of the Civil Justice System.

Take away or restrict the ability to protect confidentiality and the entire civil justice system
will suffer, particularly in this age of electronic discovery. If the parties are prevented from
agreeing to confidentiality or a protective order among themselves the entire process is
adversely impacted. Not only will proceedings be slower and more contentious, but in some
instances proceedings will come to a complete halt while the court attempts to sort out the
unreasonable and burdensome procedures contemplated.

Thus, the federal courts are likely to become mired in a morass of motions that siphon
precious judicial resources away from higher level duties, such as presiding over trials or
writing opinions and that force judges to devote time to tedious, low-level tasks, such as
document review and motions directed to the legitimacy of claims of, for example,
“concealment of a public hazard.” This drain on the federal system’s limited judicial
resources is particularly wasteful when we remember that discovery originally was designed
to be self-executing. Thus, the parties generally are expected to be able to resolve discovery
disputes themselves. Protective and sealing orders are devices that always have promoted
that design.

Confidentiality serves several values in the civil justice system. A brief analysis of these
values demonstrates that they are fundamental and often of constitutional dimension, such as
rights to privacy and property. The benefit of public access to certain litigation materials
simply does not rise to, much less transcend, these essential rights. The Committee also must
consider the effects that a decrease in the availability of confidentiality would have on the
litigation process as a whole.

Confidentiality is of paramount importance during discovery because the willingness of the
parties to produce information voluntarily often hinges on a guarantee that it will be
preserved. Remove this guarantee and discovery will become more contentious, requiring
frequent court intervention. Less information will be produced, making it more difficult to
ascertain the facts underlying the dispute. Without all the facts, rendering a fair, just
resolution of the dispute becomes less likely and reaching a truly informed settlement
becomes improbable. Consequently, any changes regarding confidentiality inevitably will
produce a chain reaction affecting the entire litigation process.

Tt has long been my view that any public information purpose that public access serves is
more appropriately accomplished by numerous other branches and agencies of government
that are far better equipped to identify issues affecting public health or safety and to
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disseminate relevant information to the public. Superimposing a public information function
on the courts decreases their efficiency, delays justice, and distorts the sole purpose for which
courts exist. The current federal law and rules appear to me to strike a fair, workable balance
between confidentiality and public access. No change has been shown to be needed and none
is warranted.

Further Restricting Judicial Discretion to Protect Confidential Information Would
Deprive The Public of Constitutionally Protected Privacy Rights.

Due to the invasive nature of the litigation process in this e-discovery age, parties often place
substantive rights unrelated to the underlying legal issues at risk. One of the substantive
rights that only confidentiality can protect is the right to privacy. The Supreme Court has
indicated that litigants have privacy rights in the information produced during the discovery
process, and that courts should protect those rights by ensuring confidentiality when good
cause is shown. * Restricting the discretion of courts to keep sensitive _information
confidential would be a very costly mistake for several substantive reasons.” There is a
strong, symbiotic inter-relationship between rules of procedure and substantive rights.
Procedure exists to give effect to substantive rights. For example, procedural rules governing
service of process protect certain substantive rights under the Due Process clause.’ By
protecting confidential information to make certain that it is used solely to resolve disputes,
courts also protect substantive rights of the parties -- rights that may be placed in jeopardy
quite unintentionally during the disclosure process by a desire to make the litigation process
efficient and fair.”

Litigants do not give up their rights to privacy merely because they have walked, voluntarily
or involuntarily, through the courthouse door.® The rulemakers who created the broad
discovery regime of modern civil procedure in order to promote the resolution of civil
disputes on the merits, never intended that rights of privacy or confidentiality be destroyed in
the process. They had no intention of using the compulsion of these procedures to undermine
privacy in the name of public access or to warn the public of “public hazards.”

Because of my belief in the importance of the right to privacy in our computerized world,
about which T have written extensively,” T am strongly opposed to any proposal that would
restrict or eliminate the discretion of the courts to protect the privacy rights of litigants.'”

4 Seattle Times v. Rhinehart, 467 U.S. 20 (1984)

s N . . . I

© Id. at 34-36 (discovery process is subject to substantial abuse that could damage the litigants'
interests).

f Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1930).
’ Seattle Times, 467 U.S. at 35.
fUs. Dep't of Justice v. Reporters Committee for Freedom of the Press. 109 S. Ct. 1468 (1989).

2 See. e.g., A. Miller, The Assault on Privacy (1971); A. Miller, Press Versus Privacy,
16 Gonzaga L. Rev. 843 (1981).
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Two provisions were added to H.R.5884 in an unsuccessful attempt to ameliorate the bills
adverse impact on privacy rights and national security. Subparagraph (¢)(2)(d) creates "a
rebuttable presumption that the interest in protecting personally identifiable information
relating to financial, health, or other similar information of an individual outweighs the
public interest in disclosure.” And, subparagraph (c)(2)(e) provides that "Nothing in this
section shall be construed to permit, require, or authorize the disclosure of classified
information (as defined under section 1 of the Classified Information Procedures Act (18
U.S.C. App.))." Neither provision addresses the fundamental flaws of the bill that as a
practical matter would prevent judges from eftectively protecting private, proprietary, and
constitutionally protected information from disclosure.

Restrictive Legislation Would Put the Intellectual Property and Confidential
Information of all Litigants at Risk

Another substantive right that litigants often are compelled to place at risk in order to resolve
a dispute is the right to the exclusive use of private property. In today’s society information is
often very valuable -- so valuable that it can be bought and sold for great sums of money. 1t is
not surprising then, that our legal system considers information to be property.!! To expedite
resolution of a lawsuit, rules of procedure can compel all litigants to reveal information in
which a property right exists, such as a trade secret, that is costly to develop and that has
enormous value to competitors and others who may or may not be involved in the lawsuit.”
Protective and sealing orders, limiting access to and use of proprietary information, are the
most effective means of protecting the commercial value of this type of information while
still making it available for use in the litigation at hand. The only alternative might be
denying disclosure altogether. **

Numerous provisions of the federal and various state Constitutions are intended to protect
personal property and the right to its exclusive use against government abuse or
appropriation without compensation. Confidentiality is the sine qua non of preserving the

modern property right in information that has become the backbone of the American
economy and is so important to our competitiveness in the Global economy. This "property”

10 Cf In re Halkin, 598 F.2d 176,195 (D.C. Cir. 1979} ("Ouly in the context of particular discovery

material and a particular trial setting can a court determine whether the threat to substantial public
interests 1s sufficiently direct and certain.").

n Carpenter v. United States, 108 S. Ct. 316, 320 (1987); Ruckelshaus v. Monsanto Co., 467 U.S.
986, 1000-01 (1984}); see also 8 C. Wright & A. Miller, Federal Practice and Procedure: Civil 2d §
2043 {1994); Warren & Brandeis, The Right To Privacy, 4 Harv. L. Rev. 193, 193 (1890).

12 Hoenig, Protective Confidentiality Orders, New York Law Journal, Mar. 5, 1990, at 6-7; "FBI
Stings Parts Counterfeiters," "Holograms Battle Counterfeit GM Parts," Automotive News, Jan. 22,
1990, at 19 and 20.

"* In re Halkin. 598 F.2d 176, 195 (D.C. Cir. 1979) (only alternative to use of protective order might be denial
of discovery).



41

is exceptionally fragile, for once its confidentiality is lost, the value that comes from
confidentiality -- exclusive ownership and possession of the information -- is irretrievably
lost and can never be restored. Although our Nation's founders never contemplated a world
of semiconductors, television, the internet, and e-discovery they foresaw the need to protect
property rights in industrial and artistic creativity and embedded it in the United States
Constitution, Art. I, § 8, cl. 8. The states have embellished that basic theme and recognize
that the courts have an obligation to protect litigants’ property rights when compelled to
produce informational property in discovery in civil litigation in order to promote the just
resolution of civil disputes.

Protective orders, sealing orders, and confidentiality agreements are the primary means of
protecting constitutionally recognized intellectual property rights in litigation. So many of the
rejected "Sunshine in Litigation" bills 1 have reviewed, ask us to accept as gospel that a
handful of documents taken out of context in highly complex litigation are evidence of
widespread wrong-doing, or that the allegations set forth in a complaint are invariably true.
As a consequence of these assumptions, these legislative proposals could compel the litigants
to reveal personal or corporate documents, regardless of how proprietary, how valuable, how
irrelevant, how embarrassing, or how confidential they might be.

The report from the National Academy of Sciences™ about the breast implant litigation has
shown us that we cannot always place our faith solely in excerpts from a few documents, or
the unproven allegations in a lawsuit, regardless of how well pled, how many other similar
lawsuits have been filed, or how many other plaintiffs are lined up making the same claims.
The breast implant litigation, we recall, was an early poster child for a previous wave of
unsuccessful “Sunshine in Litigation” bills. Then, we had the Ford—Firestone litigation
which proponents of earlier bills cited, in highly inflammatory terms, as justification for such
legislation. When we take complex, confidential information out of context during the
pretrial process as "evidence" or "proof” of wrong-doing, 1 fear it is an invitation to go down
the same road that we went down with breast implants and a number of other false alarms.
With respect to Ford — Firestone, T understand that: a) the National Highway Traffic Safety
Administration was alerted to a potential problem by ecarly claim data compiled and
submitted by the manufacturers and insurers; b) the companies voluntarily produced millions
of pages of documents in a document depository which some plaintiff lawyers refused to
share with other claimants; and c) the few settlements that were confidential, were sealed at
the claimants’ request, not the manufacturers’. As T said in a 1999 article:

My own research shows that information about dangers to the public is
available even when confidentiality orders are in place. Most compelling are

14 See, e.g., Stuart Bondurant, Virginia Ernster & Roger Herdman, eds., INSTITUTE OF

MEDICINE, NATIONAL ACADEMY OF SCIENCES, THE SAFETY OF SILICONE BREAST
IMPLANTS (Nat'l Academy Press 1999) (finding no scientific cause and effect relationship between
silicone gel implants and the serious injuries alleged in thousands of highly publicized lawsuits).
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the findings of empirical research conducted by the Federal Judicial Center,
the research arm of the federal courts, as well as extensive public comment
submitted to the Judicial Conference's Committee on Rules of Practice and
Procedure. Both failed to detect anything wrong with current protective order
practice or the use of confidentiality agreements. * * * Tronically, the center's
study found that protective orders most often were used to protect the privacy
of plaintiffs in civil rights litigation. Tn light of the evidence, the federal rule
makers quite correctly decided to make no changes to current rules of
procedure.’

Tt is much more rational to allow the whole truth-finding process to run its course before we
require judges to make judgments about whether or not particular bits of information
produced to an adversary solely for purposes of litigation demonstrate the existence of a
“public hazard” or other presumed effects on “public health and safety.” It is the full
adversarial process, with its rules of evidence and cross-examination procedures, that acts as
the crucible from which the truth will emerge. And it is the informed and experienced
judgment of Article TIT judges who are in the best position to make judgments of this
character. If we by-pass that process and do not allow it to operate, or require the premature
resolution of such difficult and important issues and the disclosure of untested information
produced in the civil litigation discovery process, we will not be serving the truth — we will
be serving less noble ends.

The truth is that courts rarely use their authority to seal information, especially in today’s
sensitized environment. When they do, there is compelling evidence that preserving
confidentiality is of primary importance. Even if the courts had the resources to assume a
public information function, they are not the appropriate institutions for doing so. Indeed, a
multitude of executive, administrative, and law enforcement agencies exist for the purpose of
protecting the public health and safety. If efforts by these agencies are claimed to be
inadequate, it does not follow that their responsibilities should be shifted to the courts.

The present practice should be retained -- relying on our courts to use their balanced
discretion to issue confidentiality orders to protect the legitimate interests of the parties -- and
allowing parties to retain their rights to negotiate confidentiality agreements voluntarily.
Current rules of practice and procedure allow judges to consider and act in the public interest
when circumstances so indicate. There is simply no reason to believe that existing court rules
and practice create any risks to public health and safety. All indications are that the current
system works quite well. The public, including the news media, already has plentiful access
to the courts and court records; information affecting significant public interests is available
to all. As T have said before: “The appropriate concern is not that there is too much
‘secrecy.” Rather, it is that there is too little attention to privacy, to the loss of confidentiality
and to interference with the proper functioning of the judicial process.” A.B.AJ. at 100 (Feb.

1% Arthur R. Miller, Traveling Courthouse Circuses. ABA Journal “Perspective” 100 (Feb. 1999,
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1999). Consequently, 1 strongly recommend against enactment of restrictive legislation in
this area because of the many deleterious effects it is likely to have.

T hope you find these comments helpful. T am always available to be of service to the
Committee.

Sincerely,

Arthur R. Miller
University Professor
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Mr. CANNON. As well as the written views of Stephen Morrison,
a partner at Nelson Mullins, who has tried more than 240 cases
to a jury verdict and has argued more than 60 appeals in the na-
tion’s highest courts, including the Supreme Court of the United

States.
Ms. SANCHEZ. Also without objection, so ordered.
[The information referred to follows:]

TESTIMONY FOR HEARING ON
THE "SUNSHINE IN LITIGATION ACT OF 2008," H.R. 5884

BY
STEPHEN G. MORRISON

Committee on the Judiciary
United States House of Representatives
Subcommittee on Commercial and Administrative Law
July 31, 2008

Mr. Chairman and members of the subcommittee, my name is Steve Morrison. Tam a
trial lawyer who usually defends people who get sued. [ have tried more than 240 cases to
jury verdict and argued more than 60 appeals in the highest courts of the federal and state
systems of this nation. It has been my privilege to be lead counsel in 27 states. 1 have
represented large multi-nationals, Fortune 500 companies, and Main Street businesses. [ have
represented individuals and families. 1 am a past President of the Defense Research Institute
representing over 21,000 defense lawyers nationwide. I am a past President of Lawyers for
Civil Justice, a coalition of corporate and defense trial lawyers. major American corporations
and defense bar associations. I am a past Chairman of the House of Delegates of the South
Carolina Bar.

Last December, 1 testified before the Senate Judiciary Comumittee in opposition to
Senator Kohl's Bill $.2449. That bill was nearly identical to the bill being discussed today,
although certain provisions have been added to H.R. 5884 in a vain effort to cushion the bill's

threat to privacy rights. Those provisions do not resolve the fundamental problems with the

bill.
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[ have been involved on a first-hand basis with hundreds of cases that were successfully
litigated or settled precisely because the parties involved in the litigation knew that the private
information which they shared in discovery would remain confidential. The partics understood
that if their private information was to be shared with the public, it would be shared in the
context of judicial supervision and due process, with each party being altowed to comment and
to explain the context of the data that is placed before the public. The current legislation
contemplated, cuphemistically designated the “Sunshine and Litigation Act,” threatens the
fundamental right of litigants to privacy and property. This legislation would increase the cost
and burdens on the parties and decrease the efficiency of the court system. Certain parties
would receive unfair tactical advantages at the expense of others. Importantly, the need for
such legislation has not been demonstrated in the ncarly two decades since it was first
introduced. In my experience, legislation such as this would cripple the ability of the parties to
reach a just determination of their disputes, without offering any offsetting benefits. The
legislation currently contemplated also directly contravencs the views expressed by the Judicial
Conference Committce on Rules of Practice and Procedure. Any attempt to restrict or
eliminate the power of the courts to issue protective orders to maintain the confidentiality and
privacy of personal or sensitive information would have clear negative consequences for our
nation’s legal system.

I would like to make it clear that I am not speaking on behalf of any client or on behalf
of any organization that I have led or am a member of currently. I speak from personal
experience with deep conviction and [ speak for myself.

The right to privacy and the right t exclusive ownership of private property are

fundamental rights protected by the United States Constitution.  Yet, in our litigation

ta
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enviromment today, a ham sandwich can buy you the hog farm. TFor $100, a person can file a
lawsuit saying a company's ham sandwich made that person sick, and that person can then
invoke the incredible police power of the state o do discovery on the hog farm. In other
words, the discovery allowable under our rules goes far beyond whether the ham sandwich was
unreasonably dangerous and defective. If this bill passes, all of that information from the hog
farm goes into the public domain, and there is a significant danger of abuse.

In my experience, hundreds of thousands and even millions of documents are released
by parties to each other in individual cases throughout the country. Only a small fraction of
these documents are relevant to any legal issue that is actually put before the court or placed in
front of a jury in a trial. This means that massive amounts of private and confidential
information are exchanged in the context of our civil justice system in order to resolve disputes
peacefully and amicably. The massive amount of information generated in litigation often
forces litigants to place their privacy and proprietary information at risk to vindicate their legal
rights.

In our electronic age, if that kind of private information about either party is publicly
available, it is subject to being used unfairly by a competitor, manipulated, taken out of
context, or ridiculed on the internet. In my experience, most of the time when an individual is
seeking to release private information into the public domain in the context of litigation, that
person is motivated not by a desire to protect human health and public safety but rather by a
desire to leverage information out of context to boost the value of a claim. If this bill passes,
private information could be discovered and disclosed so as to create an “in terrorem” cffect.

It is simply a matter of economics.
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This bill strikes at the heart of due process in its threat to privacy and property. In our
system, information exchanged in litigation only becomes public when it’s actually used in a
courtroom. Why does it become public then? Because in the courtroom, due process of law
applies under the oversight of a judge, where both sides have the opportunity over the course
of days or weeks to explain the information and provide context.  And, uniil the documents
become evidence in a court proceeding, the dispute remains private and the discovery remains
private. This system justifies the ability of litigants to use the awesome police power of the
state to exchange private information and property to which they would otherwise not be
entitled. The fact that this private confidential information is exchanged in our civil justice
system does not mean that that information is of intercst to, or necessary to be disclosed to, the
public on 2 unilateral basis without court supervision, especially when the exchange of private
information frequently does not lead to evidence that is admitted in any court of law.

Subparagraph (c)(2)(d) to H.R. 5884 does not ameliorate the danger to the privacy
interests of litigants, and only serves to complicate the tasks that this bill proposes on our
federal courts. Subparagraph (c)2)(d) creates a "rebuttable presumption that the interest in
protecting personally identifiable information relating to financial, health, or other similar
information of an individual outweighs the public interest in disclosure.” This section gets to
the heart of what 1 call the outrageous presumption of evil. In a product liablity case for
example, just because an individual person claims that a product caysed them injury, does not
make it so. Nor does that person become immune from impure motives by the simple filing of
a suit. Both sides in any litigation have the same rights to privacy and deserve the same
treatment of their own private and proprietary information. Additionally, companies are not

faceless. They are also made up of individual people who may be asked to provide testimony,
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including testimony about their personal lives. As a practical matter. this section of the bill
would further burden the court with making particularized determinations to dissect each side's
documents and testimony to determine the information to be made public and the information
to be protected.

If confidentiality cannot be protected in the context of our civil justice system, litiganis
will be more inclined to oppose every document request or attempt to narrow the request for
information by the opposing party in each and every case. This will cause an increased burden
on our court system in the form of increased hearings, increased legal costs to both parties, and
increased costs to the public. The legislation contemplated will impose new burdens on the
courts by requiring them, at the earliest stages of litigation, to make preliminary determinations
on an incomplete record regarding important questions such as whether protecting the
confidentiality of any among thousands of documents requested would endanger the public
health and safety. Overburdened courts are ill-equipped to assume such a role in modern trial
practice, and lawyers arc generally able to agree on a procedure that both protects the
confidentiality of sensitive documents produced, and provides for the disclosure of those
documents in an orderly process in open court when appropriate. In our current systen. once
a preliminary protective order is entered and the key documents have been identified, the
parties can then litigate whether they should be disclosed to the public. That litigation takes
place with total respect to the fundamental rights of the party who owns the private documents
as well as the party who wishes to disclose them to the broader public for whatever purpose.

There is no compelling need to consider legislation that would undermine the current
Federal Rules of Civil Procedure and restrict judges' discretion. As the statement and

materials submitted by the Honorable Mark R. Kravitz demonstrate, recent research on this
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issue concludes that the current system is working cffectively and peeds no change.
Additionally. I share the view of Professor Arthur Miller, as the nation's foremost expert on
privacy and procedure, that to impose any further restrictions on a judges' discretion to
protect privacy and property rights or to “favor” or “disfavor” either privacy or openness in
the exercise of that discretion by legislation or court rule, is not warranted by empirical
evidence. The courts already have discretion to balance the competing goals of promoting
openness and protecting legitimate interest in privacy when they issue protective orders or
orders to seal, and there is no evidence that the courts have failed (0 properly apply this
discretion.

Moreover, Congress has already established numerous agencies to regulate and oversee
issues regarding public health and safety, including the Consumer Product Safety Commission,
the National Highway Traffic Safety Administration, the Food and Drug Administration,
Federal Aviation Administration, and many others. These agencies do not need courts to serve
as freedom of information clearing houses. In fact, federal statutes already require regulated
industries to self-report a massive amount of information to government agencies about the
products they produce before they go to market, as well as afier they are on the market. And,
information about public hazards is already abundantly available to the public under exisiting
law.  Google any product. Countless blogs, chatrooms, and websites are immediately
available, replete with facts, news, discussion, rumors, and parodies.

Professor Miller was correct in concluding, “the appropriate concern is not that there is
oo much ‘secrecy’. Rather, it is that there is too little attention to privacy, the loss of

confidentiality and to interference with the proper functioning of the judicial process.”

6
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Confidentiality serves several values in the civil justice system. The benefit of public
access fo certain litigation materials simiply does not rise to, much less, transcend the essential
rights of privacy. The present practice should be retained. We should continue to rely on our
coutts to use their discretion to issue confidentiality orders to protect the legitimate interest of
the parties in private disputes. We should continue to allow the parties to retain their rights to
negotiate confidentiality agreements voluntarily. Our current rules of practice and procedure
allow judges to consider and act in the public interest when circumstances so indicate. There
is simply no reason to believe that existing court rules of practice create any risks to public
health and safety. T strongly recommend against enactment of restrictive legislation. The truth
is, the courts rarely use their authority to seal information, especially in today’s environment.
When they do, there is compelling evidence that preserving confidentiality is of primary
importance. Even if the courts have the resources to assume a public information function,
they are not the appropriate institutions to do so. A multitude of executive, administrative and
law enforcement agencies already exist for the sole purpose of protecting the public health and
safety. This is not the role of the civil justice syste